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Court of Appeals of the District of Columbia 


No. 5224. 

The United States of America ex Relatione George I. 

Rowling, Appellant, 

vs. 

Frank T. Hines, Director of the United States 

Bureau. 


a Supreme Court of the District of Columbi 

At Law. 

No. 77544. 

The United States of America ex Relatione ( 

Bowling, Petitioner, 

vs. 

Frank T. Hines, Director of the Luiited States 

Bureau, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Couft of the 
District of Columbia, at the City of Washington;, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovb-entitled 
cause, to wit: 


I Veterans 


r 


EORGE I. 


Veterans 
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1 Petition for Writ of Mandamus. 

Filed December 30, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 77544. 

The United States of America ex Relatione George I. 

Bowling. Petitioner, 

vs. 

Frank T. Hines, Director of the United States Veterans 

Bureau, Respondent. 

To the said Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That he is a citizen of tlie United States, a resident of 
the State of Washington, now living at 820 North Sheridan 
Avenue, Tacoma, Washington, and files this petition in his 
own right against the respondent Frank T. Hines, who is 
Director of the United States Veterans Bureau and as such 
government official' resides in the District of Columbia. 

2. That petitioner is now and for many years has been a 
retired enlisted man of the Regular Army, having been 
duly placed on the Unlisted men’s retired list of the Regular 
Army upon his owii application after 30 years honest and 
faithful service. 

3. That petitioner served honorably as a commissioned 
officer of the Army of the United States during the World 
War other than as an officer of the Regular Army, Navy, or 
Marine Corps, to-wit, as a First Lieutenant of the National 
(emergency) Army of the United States and was honorably 
discharged from his said commissioned service February 
14, 1919; that the rank held by him when discharged from 
said commissioned service was that of First Lieutenant 
and that at the said time of discharge he was entitled to 

receive and was receiving the pay of a First Lieu- 

2 tenant of over 20 years service, $2,800 per annum of 
$233.33% per month, except pay under the Act of 

May 18, 1920. 

4. That on May 24, 1928, Congress passed the Act com¬ 
monly known as the Emergency Officers’ Retirement Act 
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(Public No. 506, 70th Congress) which, except for its for¬ 
mal parts is as follows: 


“That all persons who have served as officers of the Army, 
Navy, or Marine Corps of the United States during the 
World War, other than as officers of the Regular Army, 
Navy, or Marine Corps who during such service have in¬ 
curred physical disability in line of duty, and who have 
been, or may hereafter, within one year be rated ijii accord¬ 
ance with law at not less than 30 per centum permanent 
disability by the United States Veterans Bureau for dis¬ 
ability resulting directly from such war service, shall, from 
date of receipt of application by the Director of the United 
States Veterans Bureau, be placed upon, and thereafter 
continued on, separate retired lists, hereby created as part 
of the Army, Navy and Marine Corps of the United States, 
to be known as the emergency officers' retired list of the 
Army, Navy, or Marine Corps of the United Slates, re¬ 
spectively, with the rank held by them when discharged 
from their commissioned service, and shall be entitled to 
the same privileges as are now or may hereafter be pro¬ 
vided for bv law or regulations for officers of the Regular 
Army, Navy or Marine Corps who have been retired for 
physical disability incurred in line of duty, and shall be 
entitled to all hospitalization privileges and medical treat¬ 
ment as are now or may hereafter be authorize^ by the 
United States Veterans Bureau, and shall receive from 
date of receipt of their application retired pay at! the rate 
of 75 per centum of the pay to which they were entitled at 
the time of their discharge from their commissioned serv¬ 
ice, except pay under the Act of May 18, 1920: Provided, 
That all pay and allowances to which such persorjs or offi¬ 
cers may be entitled under the provisions of this law shall 


be paid solely out of the military and naval compensation 
appropriation fund of the United States Veterans| Bureau, 
and shall be in lieu of all disability compensation benefits 
to such officers or persons provided in the World War 
Veterans Act, 1924, and amendments thereto, except as 
otherwise authorized herein, and except as provided by the 
Act of December 18, 1922: Provided , further , that all per¬ 
sons who have served as officers of the Armv, ]k T avv, or 
Marine Corps who during such service have incurred physi¬ 
cal disability in line of duty, and who have heretofore or 
may hereafter be rated less than 30 per centum and more 
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than 10 per centum permanent disability by the United 
States Veterans Bureau for disability resulting- directly 
from such war service, shall, from date of receipt of appli¬ 
cation by the Director of the United States Veterans Bu¬ 
reau, be placed upon, and thereafter continued on, the 
appropriate emergency officers’ retired list, created by this 
Act, with the rank held by them when discharged from 
their commissioned service, but without retired pay, and 
shall be entitled only to such compensation and other bene¬ 
fits as are now or may hereafter be provided by law 
3 or regulations of the United States Veterans Bu¬ 
reau, together with all privileges as are now or may 
hereafter be provided by law or regulations for officers of 
the Regular Army, 'Navy, or Marine Corps who have been 
retired for physical disability incurred in line of duty: 
And provided further , That the retired list created by this 
Act of officers of the Army, shall be published annually in 
the Army Register and said retired lists of officers of the 
Navy and Marine Corps, respectively, shall be published 

annuallv in the Navv Register. 

. * * 

“Sec. 2. No person shall be entitled to benefits under the 
provisions of this Act except he make application as here¬ 
inbefore provided and his application is received in the 
United States Veterans Bureau within twelve months after 
the passage of this Act: Provided , that the said director 
shall establish a register, and applications made hereunder 
shall be entered therein as of the actual date of receipt, in 
the order of receipt in the Veterans Bureau, and such 
register shall be conclusive as to the date of receipt of any 
application filed under this Act. The term ‘World War’ 
as used herein, is defined as including the period from April 
6, 1917, to July 2, 1921.” 

5. That petitioner during his said commissioned service 
incurred physical disability in line of duty, and duly ap¬ 
plied for retirement with pay as in said Act provided which 
said application was acknowledged as having been received 
by the Veterans Bureau on September 10, 1928, and there¬ 
after the said respondent director of the said Bureau found 
and determined that petitioner has a permanent disability 
of not less than 30 per centum incurred as a result of his 
said military service entitling him to retirement with the 
rank held by him at discharge, and so advised petitioner 
by Bureau letter dated November 22, 1929, as follows: 
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“United States Veterans Bureau, Washington. 


In reply refer to: FADE C—151 055. 


November 22, 


1929. 


Lieutenant George I. Bowling, 

820 North Sheridan Ave., 

Tacoma, Washington. 

Dear Lieutenant Bowling : 

This has reference to your claim for benefits under the 
Emergency Officers ? Retirement Act of May 24,1928. 

The evidence in your case has been carefully con- 
4 sidered and a determination has been made that you 
have a permanent disability of not less th^n 30%, 
incurred as a result of your military service during the 
World War, entitling you to retirement with the r^nk held 
bv vou at discharge. 

An award of retirement with pay has been prepared in 
accordance with the above determination. However, pay¬ 
ments under this award may not be made until official evi¬ 
dence is received disclosing that vou have been Released 
from your status as a retired enlisted man of the Regular 
Army. Upon receipt of this evidence immediate considera¬ 
tion will be given the question of payment of youi) retire¬ 
ment award. 

Bv direction. 

H. H. MILKSL 

Chief Awards Division.” 

6. The said respondent director, as appears by said let¬ 
ter, also made an award to petitioner of retirement pay in 
accordance with the above finding and determination; but, 
as also appears by said letter, the said Director has re¬ 
fused and does still refuse to pay or cause to be paid to 
petitioner his retirement pay unless and until petitioner 
procure his release from his status as a retired enlisted 
man of the Regular Army and furnish official evidence of 
said release to the said Director. 

7. Petitioner is advised and believes, and so avers, that 
said condition attempted to be imposed by the said director 
is unlawful and by reason of the matters and things, herein 
shown the court, petitioner is entitled to be placed on the 
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Emergency Officers’ retired list of the Army with the rank 
of First Lieutenant, from September 10, 1928, the date of 
the receipt of his application, and is entitled to be paid 
from said date out of the military and naval compensation 
appropriation fund of the United States Veterans Bureau 
retired pay at the rate of $2,100 per annum; and that said 
appropriation fund is ample and available for the payment 
of petitioner’s said retired pay. 

5 8. Petitioner is further advised and believes and 

so avers that it is the plain legal duty of the said 
respondent director of the United States Veterans Bureau 
to place petitioner on the said retired list and pay him his 
retired pay as by said Act commanded; that petitioner is 
entitled to have the said respondent perform said duties; 
that respondent, as aforesaid, has refused and refuses to 
perform said duties, by reason whereof petitioner’s rights 
under said statute have been violated and denied him, and 
petitioner has no adequate ordinary remedy at law. 

Wherefore your petitioner prays that a writ of mandamus 
be issued and directed to the said Frank T. Hines, Director 
of the United States Veterans Bureau, commanding him 
(a) to place petitioner as of September 10, 1928, upon the 
emergency officers’ retired list of the Army created by the 
Emergency Officers’ Retirement Act enacted May 24, 1928 
(Public No. 506, 70th Congress) with the rank of First 
Lieutenant, (b) to pay petitioner from Sept. 10, 1928, the 
date of the receipt of his application for retirement, out of 
the military and naval compensation appropriation fund of 
the United States Veterans Bureau, retired pay at the rate 
of 75 per centum of the pay to which petitioner was entitled 
at the time of his discharge from his commissioned service, 
except pay under the Act of May 18,1920, that is to say, 75 
per centum of $2,800 per annum or at the monthly rate of 
$175. 

For such other and further relief as the court may deem 
proper and the nature of the case may require. 

And your petitioner will ever prav. 

GEORGE I. BOWLING, 

' Petitioner . 

SAMUEL T. AXSELL, 

G. M. WILMETH, 

Attorneys for Petitioner. 
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i 6 State of Washington, 

i County of Pierce , ss: 

I do solemnly swear that I have read the foregoing peti- 
i tion by me subscribed and know the contents thereof, and 

that the statements of fact therein made as upon personal 
knowledge are true, and that those made as upon informa¬ 
tion and belief I believe to be true. 

GEORGE I. BOWLING. 

Subscribed and sworn to before me this 26 day of De¬ 
cember, 1929. 

[seal.] GEO. E. WHITLOC^, 

Notary Public. 

Rule to Show Cause. 

Filed December 30, 1929. 
******* 

i Upon consideration of the petition filed in the afaove en¬ 

titled cause, it is this 30th day of December, 1929, ordered 
i that the said respondent, Frank T. Hines, Director of the 

Veterans Bureau appear in this Court on the 17th day of 
January, 1930, at 10 o’clock a. m., and show cause, if any 
he has, why the writ of mandamus should not issue out of 
this Court commanding him to place petitioner, George I. 
Bowling, or cause him to be placed, as of the date of the 
receipt of his application for retirement, upon the ^separate 
list known as the Emergency Officers’ Retired List of the 
Army with the rank of First Lieutenant and to pay said 
petitioner, or cause him to be paid, the retired pa^ T of his 
rank: Provided , that a copy of this rule be served 4pon the 
respondent on or before the 3d dav of January, 19^0. 

WILLIAM HITifc, 

Justice. 

j; 7 Marshal’s Return. 

Served a copy of the within rule on Frank T\. Hines 
i Director of the U. S. Veterans Bureau personally: 12-30-29. 

EDGAR C. SNYDER, i 
U. S. Marshal in and for 

the Dist. of Colilmbia, 
By W. J. ROBERTS, | 

Deputy U. S. Marshal. 

K. 
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8 Answer of the Respondent, Frank T. Hines, to the 

Petition■ for the Writ of Mandamus and Return 
to the Rule to Show Cause. 

Filed January 23, 193*0. 

* $c A # lift # # 

Now comes the respondent, Frank T. Hines, Director of 
the United States Veterans’ Bureau, now and at all times 
saving and reserving unto himself all exceptions to the 
many imperfections, uncertainties and defects in the peti¬ 
tion for the Writ of Mandamus filed herein, and reserving 
unto himself all benefits of the lack of jurisdiction of the 
Court appearing upon the face of the said petition to grant 
the relief prayed, and the lack of jurisdiction of the Court 
to direct him as Director of the United States Veterans’ 
Bureau to perform the acts in question, and relying upon 
same as if demurrer had been specifically interposed, for 
answer to said petition and return to the rule to show cause 
issued thereon or ! so much thereof as is material for him 
to answer, answering savs: 

1. That respondent is without knowledge or information 
sufficient to form a belief as to the allegations of Paragraph 
1 and therefore denies the same, except that respondent 
admits that he is the Director of the United States Vet¬ 
erans’ Bureau and that his official residence is in the Dis¬ 
trict of Columbia. 

2. That respondent admits each and every allegation of 

Paragraph 2 of the petition herein. 

9 3. Respondent admits each and every allegation of 

Paragraph 3 of the petition. 

4. Respondent says that Paragraph 4 of the petition 
herein constitutes a recitation of the statute known as the 
Emergency Officers’ Retirement Act, (Public 506, 70th Con¬ 
gress) which he is advised he is not required to answer. 

5. Answering Paragraph 5 of the petition herein, respond¬ 
ent admits each and every allegation of Paragraph 5. 

6. Answering Paragraph 6, the respondent admits that 
he caused to be made an award of retirement with pay in 
accordance with his findings and determination and admits 
that he did heretofore refuse to pay, or cause to be paid, to 
said petitioner his retirement pay unless and until he pro- 
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cured his release from his status as a retired enlisted man 
of the Regular Army and furnish official evidence of said 
release as set forth in the aforesaid letter addressed to the 
petitioner on November 22, 1929. Respondent denies that 
he does still refuse to pay or cause to be paid toj the peti¬ 
tioner retirement pay, as is more fully set forth hereinafter. 

7. Answering Paragraph 7, the respondent admits that 
the petitioner is entitled to be placed on the retired list of 
the Emergency Army as a First Lieutenant from September 
10, 192S and further answering says, that the respondent’s 
name has been placed on the said list as of said date. Re¬ 
spondent admits that the petitioner is entitled tb be paid 
from said date retired pay at the rate of 75 per c^entum of 
his pay at the time of his discharge from his commissioned 
service: admits that the military and naval compensation 
appropriation fund of the United States Veteran^’ Bureau 
is ample and available for payment to the petitioner of 
such retired pay and admits that the retired pay to which 
the petitioner is entitled on and from the date of his appli¬ 
cation is $2,100 per annum or $175.00 monthly. Further 
answering, respondent says that whereas he formerly de¬ 
clined to pay to petitioner his retired pay unless and 

10 until the petitioner was released from his status as 
a retired enlisted man of the regular army, respond¬ 
ent now savs as is more fuilv set forth hereinafter that such 
* • 

condition has been withdrawn. 

8. Answering Paragraph 8. the respondent denies the 
allegations thereof and further answering this paragraph 
says, that the petitioner has been placed on said retired list 
and has been paid his retired pay as is hereinafter more 
fully set out. 

Further answering the petition herein and as a | full and 
complete defense to this action, the respondent s'avs that 
subsequent to the passage of the Emergency Officers’ Re¬ 
tirement Act and on, to wit, the 17th day of December 1928, 
the respondent herein submitted to the Comptroller Gen¬ 
eral of the United States certain questions under the au¬ 
thority of Section 74, Title 31, U. S. Code, amojig them 
being the following, identified as question “E”: 

4 4 There is also before the Bureau the claim of Joh|n Henrv 
Hoeppel, C-905,214, who alleges that he is a retired; enlisted 

2—5224a i 
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man of tlie Regular Army and served as an emergency offi¬ 
cer during the World War, and inquires whether a retired 
enlisted man of the Regular Armw mav be retired as an 
emergency officer with or without pay under Public 506, 70th 
Congress, and still receive retired pay as an enlisted man 
of the Regular Armv.” 

that on, to wit, the lltli day of February 1929, the Comp¬ 
troller General of the United States gave his decision on the 
question presented, A-25, 514 (8 C.G. 423) as follows: 

“The Act of March 2, 1907, 34 Stat. 1217, provides: 

* ■ That when an enlisted man shall have served 

thirty years either in the Army, Navy, or Marine Corps, or 
in all, he shall, upon making application to the President, 
be placed upon the retired list, with seventy-five per centum 
of the pay and allowances he may then be in receipt of, and 
that said allowances shall be as follows: Nine Dollars and 
fifty cents per month in lieu of rations and clothing and 
six dollars and twenty-five cents per month in lieu of quar¬ 
ters, fuel, and light: Provided , That in computing the neces- 
sarv thirty vears’ time all service in the Army, Navv, and 
Marine Corps, shall be credited.’ 

“Section 212 of the Word War Veterans’ Act, as 
amended July 2, 1926, 44 Stat. 798, provides in part: 

‘This act is intended to provide a system for the relief of 
persons who were disabled, and for the dependents of those 
who died as h result of disability suffered in the mili- 
11 tary service of the United States between April 6, 
1917, and July 2, 1921. For such disabilities and 
deaths no other pension law or laws providing for gratui¬ 
ties or payments in the event of death in the service shall 
be applicable: Provided , however , That the laws relating 
to the retirement of persons in the regular military or 
naval service shall not be considered to be laws providing 
for pensions, gratuities, or payments within the meaning of 
this section; And Provided Further , That compensation un¬ 
der this title shall not be paid while the person is in receipt 
of active service or retirement pay, this proviso to be ef¬ 
fective as of April 6, 1917.’ 

“Retired enlisted men are not entitled to compensation 
under the World War Veterans’ Act. They are entitled 
to retired pay and allowances as fixed by law. In addition, 
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Congress has by a special provision provided additional 
benefits for retired enlisted men of the Regular Army, 
Navy, or Marine Corps who served as commissioned officers 
during the World War by section 8 of the act of June 6, 
3924, 43 Stat. 472, as follows: j 

‘That retired enlisted men of the armv heretofore or 

• i 

hereafter retired who served honorably as comiUissioned 
officers of the Armv of the United States at some] time be- 
tween April 6,1917, and November 11,1918, shall b^ entitled 
to receive the pay of retired warrant officers of the Army; 
and retired enlisted men of the regular Navv and Marine 
Corps heretofore or hereafter retired, who served honor¬ 
ably as commissioned officers, regular, temporary, or re¬ 
serve, in the naval service at some time between the afore¬ 
said dates, and who at the time of their retirement were 
members of the regular Navy or Marine Corps, shall be 
entitled to receive the pay of retired warrant officers of 
the Navy and Marine Corps, respectively: Provided , That 
such enlisted man retired prior to July 1, 1922, shall be en¬ 
titled to receive the pay provided by law for retired war¬ 
rant officers of equal length of service retired prior to that 
date, and that any such enlisted man retired subsequent to 
June 30, 1922, shall be entitled to receive the pay [provided 
by law for retired warrant officers of equal length of serv¬ 
ice retired subsequent to that date: Provided further y That 
nothing in this act shall operate to prevent any person 
from receiving the pay and allowances of his grgde, rank, 
or rating on the retired list when such pay and allowances 
exceed the pay to which he would be entitled undek* this act 
by virtue of his commissioned service/ 

“The pay fixed by the act of May 24, 1928, is in |ieu of all 
disability compensation benefits to such officers, or persons, 
provided in the World War Veterans’ Act of 1|924, and 
amendments thereto, except as otherwise provided in the 
act of May 24, 1928. The purpose seems plain to provide 
only for persons otherwise within the act receiving benefits, 
or entitled to receive benefits, under the World War Vet¬ 
erans’ Act, and to exclude those for whom provision has 
been made in other laws. In addition to general law for 
the retirement of enlisted men of the regular estab- 
12 lishments, a special provision has been made: for such 
retired enlisted men, whenever retired, who served 
as commissioned officers at some time between Aprjd 6,1917, 
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and November 11, 191S. The act of May 24, 192S, provides 
for retirement of former officers otherwise within the act 
who have been rated at less than 50 per cent, but more than 
10 per cent, disabled, with a proviso that such retirement 
shall be without retired pay, and that such former officers 
when retired, ‘shall!be entitled only to such compensation 
and other benefits as are now, or may hereafter, be provided 
bv law or regulations of the United States Veterans’ Bu- 
ream’ Obviously this provision was not intended to sub¬ 
stitute compensation under the World War Veterans’ Act 
for retired pay; its effect is to show clearly retired enlisted 
men were not intended to be provided for under that act. 
Retired enlisted men are not within the compensation bene¬ 
fits of the World War Veterans’ Act; if they were retired 


without pay as less than .‘>0 per cent disabled but more than 
10 per cent they would not be entitled to compensation un¬ 
der the AVorld War 'Veterans' Act. Specific provisions of 
law fixed their rights to pay upon retirement, and if they 
had commissioned service between April 6 , 1917. and No¬ 
vember 11, 1918, Congress has provided a reward for such 
service whether or not disabled in such service. Where the 
benefits of retirement with pav under the act of Mav 24, 
1928, less than the benefits accruing by the laws providing 
for their retirement and for pay, there is no question it 
would be held that the general provisions of the act of May 
24, 1928, did not include such retired enlisted men, the 
special provisions applicable to them being controlling. 
The construction must be the same, notwithstanding in some 


cases retired pay under the act of May 24, 1928 would be 
greater than the retired pay as enlisted men. For the rea¬ 
son stated it is concluded tit at retired enlisted men of the 
Regular Army, Navy, or Marine Corps, icho served as com¬ 
missioned officers during the World War, other than as 
officers of the regular establishments , are not entitled to 
retirement under the act of May 24, 192S.” 


Respondent says that thereafter on, to wit, the third day 
of May, 1929, he addressed a further communication to the 
said Comptroller General, requesting to be advised whether 
or not a former emergency officer who otherwise comes 
within the act of May 24, 1928, (45 Stat. 735), and is a re¬ 
tired enlisted man of the regular army might be placed on 
the retired list created by the act if he resigns and his 



FRANK T. HINES, DIRECTOR, ETC. 


13 


resignation is accepted from the retired list as an enlisted 
man of the regular armv. 

(A copy of this communication is attached hereto and 
marked ‘‘Exhibit A'’, and prayed to be made a part 
hereof.) 

13 That the respondent's inquiry of May 3, 1929, 
was answered by the Comptroller General of the 
United States in his decision of May 8, 1929 (A-25279) as 
follows: 

May 8[ 1929. 


There has been received your letter of May 3, 1929, re¬ 
ferring specifically to the case of John Oavanagli, C-905205, 
a former emergency officer, who otherwise comes w .thin the 
act of May 24,1928, 45 Stat. 735, and is a retired enlisted man 
of the Regular Army, and ask whether, if he resigns and 
his resignation is accepted from the retired list as an en¬ 
listed man of the Regular Army, he may be placed on the 
retired list created by the act of 1928. A complete answer 
was made to a question of this substance in decision of 
February 11,1929, 8 Comp. Gen. 423, case of Waltejr Ferrol 
who is in active service in the Regular Army, and >|Ou were 
informed that upon evidence of separation from tl|e Regu¬ 
lar Army and if he were otherwise within the act, be might 
be retired under the act of 1928. There is no difference in 
the situation of an enlisted man on the active or retired 
list in this respect. 

The question propounded in question E, considered in de¬ 
cision of February 11, 1929, was whether a retired enlisted 
man of the Regular Army might be retired with or without 
pay under the act of 1928. Retirement without pay is au¬ 
thorized in the act for former emergency officers who are 
otherwise within its terms and whose disability is 10 per 
cent or over and less than 30 per cent ‘but without retired 
pay and shall be entitled only to such compensation and 
other benefits as are now or may hereafter be provided by 
law’ or regulation of the United States Veterans’ §ureau.’ 
Obviously, a retired enlisted man entitled to threejfourths 
of the pay of his grade at time of retirement or entitled to 


“The Director U. S. Veterans’ Bureau. 
Sir : 
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the retired pay of a warrant officer under the act of June 
6, 1924, 43 Stat. 472, would not come within the limiting 
phraseology just quoted, his retired pay being many times 
the compensation payable under the World War Veterans’ 
Act for a rating between 10 and 30 per cent. The question 
was understood as addressed to retired enlisted men who 
continued as retired enlisted men and was answered ac¬ 
cordingly. Where there is a separation from the retired 
list of the Regular Army, the situation of the former of¬ 
ficer is no different than aitg other former emergency of¬ 
ficer coming within the terms of the law. Neither the laiv 
nor the decision penalizes such a former emergency of¬ 
ficer for having once been upon the retired list of the Regu¬ 
lar Army as an enlisted man. The question is answered 
accordingly. 

Respectfully, 

J. R. McCARL, 

Comptroller General of the United States 

14 That thereafter on. to wit, May 16, 1929, the Dis¬ 
bursing Clerk, United States Veterans’ Bureau, ad¬ 
dressed a communication to the said Comptroller General 
of the United States to which the said Comptroller Gen¬ 
eral replied on May 20, 1929 (A-25279) quoting verbatim in 
his reply the letter of May 16, supra. The said decision is as 
follows: 

“A-25279. 

Mav 20, 1929. 

Mr. William H. Holmes, 

Disbursing Clerk, 

United States Veterans’ Bureau. 

Sir: 

There has been received your letter of May 16, 1929, as 
follows: 

“There is transmitted herewith voucher in the amount of 
$4,918.33, which has been approved as a charge against the 
appropriation Military and Naval Compensation, V. B., 
1929, and presented to me for payment. The voucher 
covers emergency officers’ retirement pay of Robert 
Charles Easton, C- 381 873, for the period June 12, 1928, 
to April 30, 1929, at the rate of $250.00 per month, and of 
John Cavanagh, C- 905 205, for the period June 1, 1928, to 
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April 30, 1929, at the rate of $210.00 per monj.li. The 
voucher has been submitted in accordance with awards of 
the Director of the United States Veterans’ Bureau made 
under authority of Act of Mav 24, 1928. 

‘Information has been received that each of the payees 
listed on the attached voucher is now a retired enlisted man 
of the regular army but no information is available as to 
the rates of such retired pay or the effective dates of their 
retirement as enlisted men. In view of these factsj you are 
requested to advise whether I am authorized to mgke pay¬ 
ment of the voucher as presented. If not, is payment au¬ 
thorized after making- deduction for the amount ot* retired 
pay received by each veteran as an enlisted man during the 
period covered by this voucher?’ 

Payment on the voucher is proposed in the case of John 
Cavanagh for the period June 1, 1928, (‘5/31/28’ appears 
in parenthesis thereunder, presumably date of receipt of 
application for retirement under the act of May 24, 1928, 
45 Stat. 735) to April 30, 1929, at the rate of $210 per 
month, $2,310; and to Robert C. Easton, June 12, 1^28 (pre¬ 
sumably date of receipt of application for retireibent) to 
April 30,1929, at $250 per month, $2,658.33, less $50 “Comp. 
Overpayt’, understood (as a result of telephone conversa¬ 
tion with you) to be a deduction of a payment of disability 
compensation of $50 made to him on his application for 
compensation benefits under the World War Veterans’ Act, 
or the War Risk Insurance Act, which was allowed, 
15 but upon discovery that he was a retired enlisted 
man compensation was stopped pursuant to the pro¬ 
visions of section 212 of the World War Veterans' Act, 43 
Stat. 623, (or the similar provision preceding the reenact¬ 
ment cited) ‘that compensation under this title shall not be 
paid while the person is in receipt of * * * * retirement pay.’ 

“The voucher is submitted by you under section 8 of the 
act of July 31,1894, 28 Stat. 208, as extended by section 304 
of the Budget and Accounting Act of June 10,1921, 42 Stat. 
24. The act provides: 

‘Disbursing officers, or the head of any Executive De¬ 
partment, or other establishment not under any of the Exec¬ 
utive Departments, may apply for and the Comptroller of 
the Treasury [now Comptroller General] shall reader his 
decision upon any question involving a payment to be made 
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by them or under them, which decision, when rendered, 
shall govern the auditor and the Comptroller of the Treas¬ 
ury [now General Accounting Office] in passing upon the 
account containing said disbursement.’ 

‘ 4 It is the statutory duty of this office 1° render a decision 
upon the matter presented by you on an approved voucher 
presented to you for payment, which you have transmitted, 
and under the law the decision rendered thereon will be 
binding in the settlement of your accounts; if against al¬ 
lowance, credit for the pavment if made bv von will be dis- 
allowed; and if pavment is authorized bv the decision, the 
payment made must be passed to your credit, that is the 
purpose of the quoted portion of section S of the Dockery 
A ct, and has been its uniform application. See also United 
Ufates v. Lijncli, 137 U. S. 2S0. 2S6, where the Supreme 
Court of the United States speaking by Mr. Chief Justice 
Fuller, announced the following; 

‘The contention of the relator is, that the interpretation 
he puts upon the act is too obviously correct to admit of 
dispute, and that this court has so decided: but it does 
not follow, because the decision of the Comptroller and 
Auditor mav have been erroneous, that the assertion of 
relator to that effect raises a cognizable controversy as to 
their authority to proceed at all. What the relator sought 
was an order coercing these officers to proceed in a particu¬ 
lar way, and this order the Supreme Court of the District 
declined to grant. 1 If we were to reverse that judgment 
upon the ground urged, it would not be for want of power 
in the Auditor to audit the account, and in the Comptroller 
to revise and pasis upon it, but because those officers had 
disallowed what they ought to have allowed and errone- 

ouslv construed what needed no construction. This would 
* 

not in any degree involve the validity of their authority.’ 

“This statement has seemed necessary because vour sub- 

• • 

mission of the present matter is upon one that has hereto¬ 
fore been the subject of decision to the Director of the 
Veterans’ Bureau, who was informed May 8, and May 16, 
1929, that payment might be made on retirement of retired 
enlisted men of the Regular Army pursuant to the act of 
May 24,1928, only upon filing of statement by him of termi¬ 
nation of retirement under the Regular Army. 

16 “You ask first whether the voucher may be paid as 
presented. The Regular Army of the United States 
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consists of, among others, ‘enlisted men of the retired list.’ 
Section 2, National Defense Act, as amended Jun^ 4, 1920, 
41 Stat. 759. As retired enlisted men, each of the persons 
whose names appear on the roll presented by you have been 
paid the retired pay prescribed by law. Having been re¬ 
tired enlisted men of the Regular Armv during tile entire 
period stated on the voucher, they could not at the same 


time be retired officers on a retired list ‘created as ^ part of 
the Army * * * of the United States/ that is, they 

may not be paid at one and the same time what in substance 
would be duplicate pay. Clearly payment of the voucher 
as presented is not authorized pending adjustment of being 
upon the retirement rolls of the Army. 

“The act of May 24, 1928, provides that officers retired 
under its provision shall be entitled to the retired pay 
therein prescribed from date of receipt of their application 
in the United States Veterans’ Bureau. So far as retired 
enlisted men of the Regular Army come within its terms, 


the statute fairly permits tentatively the existing status for 

the time being between date of receipt of application for 

retirement under its terms and action thereon bv the Vet- 

* 

erans’ Bureau under the act, and if that action is to grant 
the retirement under the act of 1928, of such retired en¬ 
listed men of the Regular Army it supersedes the tentative 
status, and relates back to the date of the application for 
retirement as an officer under the act of 1928. It must be 
understood that the application for officer’s retirement is 
the act of the man and that he thereby creates the tentative 
status with respect to his Army retirement. It clearly fol¬ 
lows that the administrative action upon the man’s applica¬ 
tion of placing the retired enlisted man on the retired list 
created by’ the act of 192S is to be viewed as terminating 
the tentative status as a retired enlisted man of tjie Regu¬ 
lar Army, but the only safe accounting rule to avdid dupli¬ 
cate payments and adequately 7 protect the interests of the 
United States in the matter is to require record evidence of 
termination of retirement under the Regular Armv bv the 
filed statement of the man effective as of the effective date 
of his retirement as an officer under the act of ^928. As 
such evidence does not accompany your submission, ymu are 
not authorized to pay the voucher, less the amount of pay 
as a retired enlisted man paid to each of the formet* officers. 
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The voucher not being payable, it will be retained in the 
files of this office. 

Respectfully, 

J. R. McCARL, 

Comptroller General of the United States 


that on, to wit, the twelfth clay of June, 1929, the Disburs¬ 
ing Clerk, United States Veterans' Bureau, addressed a let¬ 
ter to the Comptroller General of the United States, which 
said letter reads as follows: 

June 12, 1929. 1). C. 


4 4 


Comptroller General of the United States, 
Washington, D. C. 



Reference is made to your decision of May 20,1929, 
17 in which you held that a voucher covering Emer¬ 
gency Officei\V Retirement pay of Robert Charles 
Easton, C-381,873, and John Cavanagh, C-905,205, was not 
payable for the reason that there did not accompany the 
voucher statements of the veterans as to termination of re¬ 
tirement under the Regular Army. 

There are transmitted herewith releases signed by the 
two veterans, each dated Junt 1, 1929, and each renouncing 
rights to retired pay as a Warrant Officer of the Regular 
Army, and authorizing necessary adjustment on account of 
pay already received since effective date of retirement as 
Emergency Officers. 

If these documents meet the requirements set forth in 
your decision, it is requested that the voucher submitted to 
you on May 16, 1929, be returned. 

Respectfully, 

• WM. H. HOLMES, 

Disbursing Clerk.” 


that thereafter and on, to wit, the 28th day of June 1929 the 
Comptroller General of the United States advised the Dis¬ 
bursing Clerk, United States Veterans’ Bureau by his deci¬ 
sion, A-25279: as follows: 
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“A-25279. June j28, 1929. 

William E. Holmes, 

Disbursing Clerk, 

United States Veterans’ Bureau. 

Sir : 

There has been received your letter of June 12, 1929, in 
further reference to the payment of retired pay under the 
act of May 24, 192S, 45 Stat. 738, to former Major Robert 
Charles Easton, C-381,873, and to former Captain John 
Cavanagh, C-905,205. Both former officers are retired en¬ 
listed men of the Regular Annv and bv reason of service as 
commissioned officers during the World War are now, pur¬ 
suant to section 8 of the act of June 6, 1924, 45|Stat. 472, 
being paid pay of retired warrant officers of tjhe Army. 
You were informed May 20, 1929, that— | 

<* * * fj ie 011 ]y sa fe accounting rule to avbid dupli¬ 

cate payments and adequately protect the interests of the 
United States in the matter is to require record! evidence 
of termination of retirement under the Regular jArmv bv 
the filed statement of the man effective as of the, effective 

date of his retirement as an officer under the act of 1928. 

# • * > 

I 

You now submit statements executed by each! of these 
former officers June 1, 1929, before notaries public, which, 
except for differences of names and addresses, are identical, 
as follows: ! 

‘Know all men by these presents, that whereas jl, Robert 
C. Easton, of San Diego, California, wajs retired 
18 from the Regular Army as an enlisted manjwith the 
rank and pay of Quartermaster Sergeant oh May 18, 
1920, and whereas since and by virtue of tlie Act of June 6, 
1924, (Sec. 8, 43 Slat.), I have received the retireld pay of 
warrant officer, IT. S. Army, namely $138.75 per mdiith; and 
whereas on June 6, 1928,1 applied to be placed on the Emer¬ 
gency Officers’ Retirement List of the Army by virtue of 
the Act of May 24, 1928 (Public—Xo. 506—70th Congress) 
with the rank and pay of Major as in said Act provided, 
and whereas I have been placed on said retired list with 
said rank and pay, effective as of June 6, 1928: Now, there¬ 
fore, in consideration of and conditioned upon receipt of 
retired pay under and by virtue of the said Emergency 
Officers’ Retirement Act as aforesaid, and the oth^r prem- 
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ises, I do hereby forever renounce the retired pay of a war¬ 
rant officer which has been received by me since June 8, 

1928, or which may hereafter be received by me together 
with all right, title and interest I have had or may hereafter 
have in said pay and any claim thereto, and I do hereby 
authorize that the necessary adjustment be made between 
the retired pay of warrant officer received by me since June 
8, 1928, and the pay to which I am entitled under the said 
Emergencv Officers’ Retirement Act since said date. 

‘In witness whereof I have hereunto set my hand and seal 
this 1st dav of June, 1929. 

(Signed) ROBERT C. EASTOX. 

State of California, 

County of San Diego, ss: 

‘Before me, a Xotarv Public in and for the Countv and 

• * 

State aforesaid, personally appeared Robert C. Easton 
known to me to be the person whose name is subscribed to 
the foregoing instrument, and acknowledged that he exe¬ 
cuted the same as his act and deed. 

‘Witness mv hand and official seal on this 1st dav of June, 

1929. 

(Signed) C. B. GODDARD, 

Notary Public. 

Notary Public in and for the County of San Diego, State 
of California. 

My commission expires March 15, 1932/ 

“The substance of the statement waives the retired pay 
received since June 8, 1928, or which may be hereafter re¬ 
ceived as retired enlisted man of the Regular Armv and 
consents that adjustment be made between such pay and 
retired pay as an emergency officer. The right not appear¬ 
ing to dual retirement—by virtue of having been an enlisted 
man coming within the provisions of the law for retirement 
relating to the Regular Armv—and bv virtue of being an 
emergency officer coming within the provisions of the law 
relating to retirement of such officers—the requirement of 
the decision to you May 20, 1929, was that there be a show¬ 
ing by the man so that there would not be a duplication of 
retired pay through payment in the two capacities. The 
statement filed is a compliance by the man as reasonably 
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as can be with the requirements of decision to you of 
19 May 20, 1929, and will be filed with the records of 
the cases in this office in support of payments! as con¬ 
strued by this office as lawfully authorized. 

«/ « 

“If the dual retirement status shall be judicially deter¬ 
mined as existing, the legal effect of the statement piled will 
then also be for judicial determination. See Mc]Hath v. 
United States, 248 U. S. 151; United States v. Bancroft, 260 
U. S. 706; Glavcv vs. United States, 182 U. S. 593; United 
States v. Andrews, 240 U. S. 90. 

“Accordingly, the payment is authorized of the total 
amount accruing as a retired officer under the Act of May 
24,192S, and you are accordingly advised that payment may 
be made of retired pay at the rate heretofore certified as 
proper for each of these officers, i. e.. for Major j Easton 
$250, for Captain Cavanagh $210, less in each ciase the 
amount of retired pay paid them as retired enlisted men, 
$138.75 per month or a net pay per month as follows: 

Major Easton. 

Captain Cavanagh. 


$111.25 

71.25 


from the effective date of retirement under the Act of May 
24, 1928, and so long as they continue to be borne on the 
retired list of the regular Army as retired enlisted men, 
and, of course, less any proper deduction for overpayments 
that may appear of record in the Veterans ’ Bureau. The 
payrolls heretofore filed by you not being made up on the 
foregoing basis are of no value and will be retained; new 
payrolls on the basis indicated above should be prepared 
and certified, and if paid in accordance with the foregoing 
will be passed to your credit in the settlement t>f your 
accounts. 

Respectfully, 

(Signed) J. R. McCARL, 

Comptroller General of the United States.” 

And the respondent further says that having found the 
petitioner entitled to retirement as aforesaid, he, the re¬ 
spondent, (1) caused the name of the petitioner to be en¬ 
tered on the register, established pursuant to Section II, 
Emergency Officers’ Retirement Act; (2) certified the name 
of petitioner to Secretary of War to be placed upon and 
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thereafter continued upon the Emergency Officers’ Retired 
List created by the said act and (3) caused an award to be 
made to the petitioner of retired pay, no payments to be 
made until his separation from the Retired List of the 
Regular Army, photostat copy of said award brief 
20 face being attached hereto and identified as the re¬ 
spondent’s Exhibit “B"; that in accordance with 
established procedure respondent submitted the said award 
to the Veterans’ Bureau Section of the General Accounting 
Office for pre-audit and on the return of the award ap¬ 
proved, as appearing on the photostat copy attached, re¬ 
spondent in accordance with procedure established for the 
administration of the Emergency Officers’ Retirement Act, 
which said procedure is fully set forth in Exhibit “C” 
hereto attached, submitted to the General Accounting Office 
a request to be advised as to the amount of monthly re¬ 
tired pay to which the petitioner was entitled under the 
aforesaid award. Thereafter, to-wit, November 22, 1929, 
respondent advised the petitioner that on his separation 
from the Retired List of the Regular Armv he would re- 
ceive pay as a Retired Emergency Officer, as more fully set 
forth in the letter of November 22, appearing in Paragraph 
5 of the petition in this case. 

Respondent further says that lie is informed and believes, 
and upon information and belief states that the Comptrol¬ 
ler General now holds that to enable former retired enlisted 


men seeking retirement under the Emergencv Officers’ Re- 

C* Q * 

tirement Act, to deceive the difference between the pay 
which they are receiving as retired enlisted men and that 
to which thev might be entitled as retired emergencv offi- 
cers, it is unnecessary for them to file a renunciation of their 
right to pay as retired enlisted men as was required in the 
cases of Cavanagh and Easton supra, but that pending a 
decision of a court of competent jurisdiction of the question 
whether respondent and others in his class, of which there 
are a relatively large number, should be entitled to pay 
only as retired emergency officers, or to pay both as a re¬ 
tired enlisted man of the Regular Army under the Act of 
June 6, 1924, 43 Stat. 472, and also as a retired emergency 
officer under the Act of May 24,1928, 45 Stat. 735, the Secre¬ 
tary of War should continue to pay them the amount which 
they have been receiving as retired enlisted men, to-wit, 
$138.75 per month and the respondent should pay them the 
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difference in each case between said $138.75 
the pay to which they would be entitled as 
gency officers, the said Tempt roller Gener 
final action on the audit of accounts in sucl 
just men t. in the General Accounting 
21 should the said court decide that said petitioner, and 
others of his class, are entitled to pay only as a re¬ 
tired emergency officer, the Military and Naval Compensa¬ 
tion Appropriation Fund, United States Veterans’ Bureau 
should be finally charged with both the $138.75 per month 
in each instance and the amount of the said difference in 
each instance as paid by the respondent, as aforesaid, and 
the proper War Department appropriation would |be suit¬ 
ably reimbursed, but should the said court decide that the 
petitioner (and others of his class) is entitled to receive pay 
both as a retired enlisted man and pay as a retired emer¬ 
gency officer the $138.75 paid by the Secretary of War will 
be charged by the General Accounting Office against the ap¬ 
propriation of the War Department available for the pay 
of retired enlisted men and any and all payments made by 
the respondent will be charged against the military and 
naval compensation appropriation of the United States 
Veterans’ Bureau and the respondent will be authorized to 
pay to the petitioner (and others of his class) direct, an 
additional sum of $138.75 per month in each casO, which 
payments will be charged to the aforesaid Military and 
Naval Compensation Appropriation Fund, Unitec. States 
Veterans’ Bureau, so that in any event and in each case the 
total sum payable to the petitioner (and others of his class) 
as retired emergency officers, will be charged to and be paid 
from the Military and Naval Compensation Appropriation 
Fund of the United States Veterans’ Bureau. 

The respondent further says that thereafter, to wit, on 
December 17,1929, the respondent was advised by the Comp¬ 
troller General in response to his injury aforesaidj and in 
conformity with the procedure aforesaid, that the rate of 
pay to which the petitioner was entitled under the Emer¬ 
gency Officers’ Retirement Act was $36.25 per month as 
will more clearly appear by the attached photostaf of the 
card upon which said certificate was made and which is 
identified as respondent’s Exhibit “D”, said $3q.25 per 
month being the difference between $175.00 and $138.75. 


per month and 
5 retired emer- 
al withholding 
h cases for ad- 
Office so that 
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And the defendant further says that thereafter, to wit, 
on the 7th day of January, 1930, a check for $569.12 was 
forwarded tb the petitioner, which amount is at the 
22 rate of $36123 per month for the period of time 
which has elapsed between the date of the receipt of 
the petitioner's application for retirement under the Emer¬ 
gency Officers’ Retirement Act and January 1, 1930. 

Wherefore, having fully answered the allegations of the 
petition, and having shown that the petitioner has re¬ 
ceived and is now receiving the full amount to which he is 
entitled as a retired Emergency Officer, the respondent 
prays that the petition for the Writ of Mandamus be dis¬ 
missed, the rule to show cause issued thereon be discharged, 
and that he be allowed his reasonable costs herein in¬ 
curred. 

; FRANK T. HINES, 

Director United States Veterans Bureau. 


LEO A. ROVER, 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 

WM. WOLFF SMITH, 

General Counsel , United States Veterans' Bureau. 
ANNABEL HINDERLITER, 

Attorney , United States Veterans' Bureau. 


I, Frank T. Hines, Director of the United States Vet¬ 
erans’ Bureau, do solemnly swear that I have read the fore- 
going answer by me subscribed, and know the contents 
thereof; that the matters and things therein stated of per¬ 
sonal knowledge are true, and those stated on information 
and belief are believed to be true. 

| FRANK T. HINES, 

Director United States Veterans' Bureau. 


Subscribed and sworn to before me this 22nd day of Jan¬ 
uary, 1930. 


MATILDA REDEKER, [seal.] 

Notary Public. 
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Exhibit “A”. 


May 


3, 1929. 


The Comptroller General of the United States, 
Washington, I). C. 

Sir : j 

l 

I have the honor to submit for your consideration the 
facts in the case of John Cavanagh, C-905 205j a former 
Emergency Officer, to determine whether he maylbe retired 
under Public 506, 70th Congress, if he resigns and his resig¬ 
nation is accepted from the retired list as an enlisted man 
of the Regular Army. 

The certificate from the War Department to this Bureau 
concerning- the World War commissioned service of this 


former Emergency Officer, as well as other milita 
sets forth the following: 


y service, 


“First enlisted June 24, 1895 as John Cavanagh, dis¬ 
honorably discharged Aug. 29, 18.96, as Private. Report of 
physical examination at enlistment shows no defects noted. 
Medical Record: Treated Aug. 14, to 20, 1S95, severe con¬ 
tused wound, left supra-orbital region, struck with a ball 
while playing cricket, in line of duty, and from July 10, to 
15,1896, for gonorrhea, acute, noi in line of duty. Xo report 
of physical examination found at discharge. 

“Enrolled Mav 7, 1898 as John Gavin, honorably dis- 
charged July 1, 1899, as Corporal. Xo report of physical 
examination at enlistment found. Medical Record; Treated 
June 14, to 25, 1898, for mumps, in line of duty; Aug. 14, 
to 21, 1898, right hip, contused, severe, caused by fall from 
hammock, in line of duty: March 17, to 23,1899, for malarial 
fever, tortian, intermittent, in line of duty; June 7, to 11, 
1899, for otitis media, suppurative, acute, left eajr, in line 
of duty. No report of physical examination found at dis¬ 
charge. 

24 “Re-enlisted July 6, 1899, as John Cavifi, honor¬ 
ably discharged March 16, 1901, as First $ergeant. 
No report of physical examination at enlistment found. 
No medical record found during this enlistment period. 
No report of physical examination found at discharge. 
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“Re-enlisted F<*b. 11, 1902, as John Cavin, honorably 
discharged Feb. 10, 1905, as Sergeant. Report of physical 
examination at enlistment shows the following defects 
noted: 7 missing teeth. Medical Record: Treated Feb. 10, 
to 20, 1902, urethritis, non-specific, uot in line of duty; April 
29, to May 1. 1900, for sprain of right thumb, moderate, 
caused while handling cots, in line of duty; July 17, to 26, 
1903, follicular tonsillitis, both sides, catarrhal, in line of 
duty; July 4, to Aug. 22, 1904, for gonorrhea, chronic, 
adenitis, both groins, secondary to gonorrhea, with opera¬ 
tion July IS, 1904, enucleation of inguinal glands both 
sides, not in line bf duty; and from Oct. IS, to 21, 1904, 
punctured wound, slight, sole of left foot, due to accidentally 
stepping on a rusty nail, while taking a bath, in line of duty. 
Xo report of physical examination at discharge found. 

“Re-enlisted Feb. 24,1909, honorably discharged Feb. 23, 
1912, as Private, under name of John Cavin. Report of 
physical examination at enlistment shows the following de¬ 
fects noted: 1 tooth missing. Xo medical record found 
during this enlistment. Xo report of physical examination 
found at time of discharge. 

•r* 

“Re-enlisted Feb. 24, 1912 as John Cavin, honorably dis¬ 
charged Feb. 23, 1915. Report of physical examination at 
enlistment shows the following defect noted: 1 missing 
tooth. Medical Record: Treated Dec. 5, to 7,1912, Military 
Hospital, Camp Eldridge, P. I., for punctured wound, 
slight, ball of right foot, accidentally stepped on nail while 
at drill, in line of duty; and from Jan. 25, to Feb. 2, 1913, 
Military Hospital, Camp Eldridge, P. I., for abscess, acute, 
forefinger, dorsal' surface, right, in line of duty. No re¬ 
port of physical examination found at time of discharge. 

“Re-enlisted Feb. 24, 1915 ns John Cavin, honorably dis¬ 
charged as enlisted man to accept commission August 14, 
1917, as First Lieutenant, Q. M. C. Accepted commission 
and assigned to active duty August 15, 1917. This man’s 
name was changed while in the Army from John Cavin, to 
John Cavanarjli, on Xovember 16, 1915. 

25 “Report of physical examination at time of com¬ 
mission and assignment to active duty dated August 
10, 1917, shows he claimed no pre-existing diseases. Only 
defect noted was 6'2 lbs. overweight. Weight recorded as 
£10 lbs. height 6S%". Blood pressure 5-135, D^80. 
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“No report of physical examination at the tiirje of his 
enlistment on Feb. 24, 1915, has been found of record. No 
report of physical examination at time of discharge as en¬ 
listed man Aug. 14, 1917 has been found. 

“Report of physical examination dated March [LO, 1920, 
Hoboken, X. J. shows no defects noted. 

“Report of physical examination at time of discharge 
from service dated April 6, 1922, shows the officer stated 
the following: ‘I do not desire to make a statement’. The 
Board of Review found the following disability: (lj) arthri¬ 
tis, chronic, hypertrophic, multiple, cause undetermined 
involving left knee, left shoulder, right knee and right 
shoulder. The treatment for the physical reconstruction of 
this officer has reached a point, where, in the opinion of 
the Board, the maximum degree of improvement }ias been 
attained, and the officer will not be further benefited by 
retention in a military service or in a military Jiospital. 
Further treatment by the U. S. Veterans' Bureau Is not at 
present indicated. Is not lit for duty. Board recommends 
discharge of this officer from the hospital and tin-: service 
of the United States. In line of duty. 20 per cent dis¬ 
abled. 

“Medical Record: Treated July 26, to 28, 1916, Camp 
Hospital #27, A. E. F., for wound, lacerated, seal] 
accidentally incurred while patient was riding in 
of motorcycle which collided with a French truck, throwing 
him from the car, in line of duty; and from December 21, 
1920, to April 6,1922, on transport “S. S. Heffron’j Station 
Hospital, Ft. Totten, X. Y., and Walter Reed General Hos¬ 
pital, for (1) arthritis, acute, rheumatic left knee, iji line of 
duty, (2) synovitis, chronic, non-suppurative, recurrent, 
left knee, cause undetermined, in line of duty. Diagnosis 
recorded Jan. 29, 1921, arthritis, chronic, hypertrophic, left 
knee, duration about one year, cause undetermined, in line 
of duty. Additional diagnosis Oct. 14, 1921, tonsillitis, 
chronic, follicular, bilateral, in line of duty, with operation 
Oct. 14, 1921, tonsillectomy, bilateral, in line of duty. Diag¬ 
nosis (*lianged to read on Jan. 1, 1922, as arthritis, ichronic, 
hypertrophic, multiple, involving left knee, left staoulder, 
right knee and right choulder, cause undetermined, in line 
of duty. | 

26 “On sick leave from Aug. 9, to Sept. 8, 1921. 

“Attached hereto is a photostatic copy of the clini- 


\ slight, 
side car 
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cal record covering his treatment while at "Walter Reed 
General Hospital. 

“Re-enlisted April 7, 1922, and was retired as a Master 
Sergeant. Quartermaster Corps, April 29, 1923.” 


This claimant filed an informal application for retire¬ 
ment under Public 506, 70th Congress, on May 31, 1928, and 
a formal application on July 12,1928. The disability of the 
claimant was rated at not less than 30% permanent and on 
November 12, 1928, the claim for retirement was approved 
by the Bureau effective as of May 31, 1928, and all neces¬ 
sary administrative action on the part of the Bureau was 
taken to accomplish his retirement with retired pay. Be¬ 
fore any payment under the award was made your Decision 
A-25514 of February 11, 1929 (S Comp. Gen. 423) was re¬ 
ceived and this case was disallowed as a result thereof. 
However, under date of November 12, 1928, certification 
was made to the Secretary of War to the effect that the 
claimant in the present case had been rated by the Bureau 
in accordance with law at not less than 30 per centum per- 
manentlv disabled for disability incurred in line of dutv 
and resulting direetlv from war service. On February 27, 
1929, the Secretary of War was advised by the Bureau that 
this case had been Reconsidered in view of your Decision of 
February 11, 1929, supra, and that the claimant had been 
denied retirement. The Secretary of War was respectfully 
requested to remove the name of the claimant from the 
Emergency Officers’ Retired List of the Arrav. 

In this connection your attention is called to your De¬ 
cision A-25279, February 23, 1929, in this case, in which 
vou invited the attention of the Bureau to your Decision 
A-25514, supra, in which it was held that retired enlisted 
men were not entitled to retirement under the Act of May 
24, 1929. But the said Decision A-25514 of February 11, 
1929, apparently leaves unanswered the question of whether 
a retired enlisted man of the Regular Army, otherwise 
qualified, may be retired if and when he resigns from his 
retired status and his resignation is accepted by the War 
Department. Captain Watson B. Miller, Chairman, Na¬ 
tional Rehabilitation Committee, American Legion, has 
raised this questioii in a communication to the Bureau un¬ 
der date of April 11,1929, and has requested that the matter 
be submitted for vour decision. 


FRANK T. HINES, DIRECTOR, ETC. 


29 


In considering the case of Walter Farrel in vqur De- 
cision A-25514, supra, you answered questions 1 and 2 sub¬ 
mitted in connection therewith, yes and no, respectively. 
But in a discussion of these questions you said: j 

44 Neither the World War Veterans’ Act, nor the act of 
May 24, 3928, prohibits the examination of anyone in the 
military service who might otherwise be entitled to the 
benefits of either Act, to determine the existence of dis¬ 
ability resulting* from war service, and a rating in accord¬ 
ance with the law and regulations for the disability found. 
The provisions quoted by you do prohibit payment of any 
disability compensation while a veteran is in receipt of 
active service or retirement pay but it goes no further than 
that. The examination and rating are valid and if evidence 
of separation from the Army is received, unless the Di¬ 
rector of the Veterans’ Bureau in his discretion may re- 
quire a further examination, action including retirement 
and payment may be had under such a rating. 

27 * * * 4 4 It has been consistently held that a per¬ 

son may not draw the pay of two military offices at 
the same time, including one active and the other retired, 
and there is a further objection in this case to paying both 
retired pay under the act of 1928, and active military pay, 
in that the retired pay authorized by the act of 19^28 is in 
lien of compensation under the World War Veterans’ Act 
and one in the active military service, entitled to active 
service pay and allowances therefor may not be paid dis¬ 
ability compensation.” 

In the consideration of the John Henry Hoeppel case, 
C-905214, in the same Decision after quoting Section 212 
of the World War Veterans’ Act, as amended, July 2, 1926, 
44 Stat. 79S, you said: 

44 Retired enlisted men are not entitled to compensation 
under the World War Veterans’ Act. They are entitled to 
retired pay and allowances as fixed by law. In Addition, 
Congress has by a special provision provided additional 
benefits for retired enlisted men of the Regular Armv, 

w j %/ 7 

Navy, or Marine Corps, who served as commissioned offi¬ 
cers during the World War by section 8 of the act of June 
6,1924, 43 Stat. 472, * * * ’ 
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* * Obviously this provision was not intended to 

substitute compensation under the World War Veterans’ 
Act for retired pay; its effect is to show clearly retired en¬ 
listed men were not intended to be provided for under that 
Act. Retired enlisted men are not within the compensa¬ 
tion benefits of the World War Veterans’ Act, if they were 
retired without pay as less than 30% but more than 10% 
disabled they would' not be entitled to compensation under 
the World War Veterans' Act. Specific provisions of law 
fix their rights to pay upon retirement, and if they had 
commissioned service between April (>, 1917, and Novem¬ 
ber 11. 1918, Congress has provided a reward for such 
service whether or not disabled in such service. Were the 


benefits of retirement with pay under tlie act of May 24, 
3928, less than the benefits accruing by the laws providing 
for their retirement and for pay, there is no question it 
would be held that the general provisions of the act of May 
24, 1928, did not include such retired enlisted men, the spe¬ 
cial provisions applicable to them being controlling. The 
construction must be the same, notwithstanding in come 
cases retired pay under the act of May 24, 1928, would be 
greater than the retired pay as enlisted men. For the rea¬ 
sons stated it is concluded that retired enlisted men 


28 of the Regular Army, Navy, or Marine Corps, who 
served as commissioned officers during the World 
War, other than as officers of the Regular establishments, 
are not entitled to retirement under the act of May 24, 
1928.” 


In consideration of the case of Hartley Allen Moon, 
C-344 047, who was on active duty as a Reserve Officer at 
the time, in the same decision you said: 

“With respect to the second question, the right to retire¬ 
ment and the right to pay as shown under the answer to 
question A are separate and distinct. If the former officer 
is otherwise within the Act, he is entitled to retirement 
under the act of 1928, although by reason of his present 
right to pay in another military capacity he may not be 
entitled to retired pay. The question is answered ac¬ 
cordingly. ’ ’ 

In the Farrel case you held that an enlisted man, though 
he be serving in the Regular Army, may be examined and 
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rated under the Act of Mav 24, 192S, but that he!may not 
be retired under the said Aci unless and until he shall have 

r 

severed his connection with the active military sen ice from 
which he was in receipt of active service pay. In tjhe Moon 
case, supra, you went further in your holding than in the 
Farrel case and held that though he be in an adive duty 
status, as a Reserve Officer, entitling him to active service 
pay, he was entitled to retirement but not to retired pay 
until the termination of his active duty status. In this con¬ 
nection you pointed out the distinction between “retire¬ 
ment” and “retired pay.” In the Hoeppel case, supra, you 
point out the fact that Section 212 of the World War Vet¬ 
erans’ Act prohibits payment of compensation to a claim¬ 
ant in receipt of retired pay as well as’active service pay, 
but you go further and say that Congress has mfide pro¬ 
vision for retired enlisted men who also had commissioned 
service as emergency officers during the World jlVar, by 
granting to them additional benefits whether disabled or 
not on account of such emergency commissioned service. 
For this further and latter reason you apparently bonclude 
that a retired enlisted man, though he be otherwise quali¬ 
fied, may not be paid retired pay under the Act of May 24, 


It does not appear from your decision what tlje result 
would be in case of a resignation and acceptance of the 
same by proper authority from a retired enlisted Status in 
the Regular Army. Captain Miller, in his commujiication, 
supra, says that the War Department advised him on Feb¬ 
ruary 6, 1929, that if a retired Warrant Officer of tl|e Regu¬ 
lar Armv should submit his resignation it would ordinarilv 
be accepted, provided there were no military reasons why 
it should not be done. 

From the above cases it may be concluded that ft claim¬ 
ant who is on the retired list of the Regular Army 
29 as an enlisted man may be examined and r^ted, but 
that he may not be retired with pay so long as he 
remains on the said retired list in the Regular Armv. It 
would seem, though, that he could be retired, in the event 
of the acceptance of his resignation through whidh he is 
placed in a status that denies him retired pay as an en¬ 
listed man. 

Your decision is therefore requested as to whether this 
former Emergency Officer and others of the same class may 
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be retired under Public 506, 70th Congress, 45 Stat. 735, 
and paid retired pay thereunder, if and when their resig¬ 
nations from their retired status as enlisted men of the 
Regular Army are accepted by the War Department. 

Your attention is invited to the fact that the claimant has 
tiled a petition in the Supreme Court of the District of 
Columbia entitled John Cavanagh, plaintiff, vs. Frank T. 
Hines, Director of the United States Veterans’ Bureau, 
and James W. Good, Secretary of War, defendants, in which 
lie is asking that a writ of mandamus issue requiring the 
defendants to place his name on the Emergency Officers Re¬ 
tired List with the rank of Captain. The attorneys for 
the plaintiff are Ansell and Bailey, and the answer to the 
petition and rule To show cause must be filed by May 17, 
1929. These attorneys have instituted mandamus proceed¬ 
ings for a similar purpose in the same court in a cause en¬ 
titled—Robert C. Easton, Petitioner vs. Frank T. Hines, 
Director of the United States Veterans Bureau, and James 
W. Good. Secretary of War, Defendants. A photostat of 
the Petition and Rule to Show Cause in each action is en¬ 
closed. There are forwarded with this submission photo¬ 
stats of letters addressed to me from Captain Watson B. 
Miller, J. PI. Iioeffel and Senator D. A. Reed, with refer¬ 
ence to this matter. 

Since the time for filing claims under the Emergencv Offi- 
cers' Retirement Act will soon expire, it would be appre¬ 
ciated if you gave this matter such expeditious considera¬ 
tion as is consistent with the administrative procedure in 
your office. 

Respectfullv, 

FRANK T. HINES, 

Director. 

Signed & Delivered 5-4-28, etc. 

OAH. OAH :IMP:dep. J. N. J. M. M. S. Mav 3-1929. 
W. W. S. 
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31 Exhibit “C”. 

Comptroller General of the United States, Washington. 
A-23432. 

June 30,1928. 

The Director United States Veterans’ Bureau. 

Sir : 


At the request of the Veterans’ Bureau, there hjave been 
conferences between representatives of this office land rep¬ 


resentatives of the Veterans’ 


Bureau as to the assistance 


that may be afforded by this office to put into operation the 


act of May 24,1928, Public Xo. 506. The assistance of this 
office was requested primarily for the purpose of determin¬ 
ing* the rate of pay which officers retired under the act would 
be entitled to receive. 


It is understood as a possibility that applications will be 
made under the act that are not within its provisions. The 
procedure to be followed should, therefore, be such as not 
to require this office to determine the rate of pay where ap¬ 
plications are not within the provisions of the enactment. 
This feature was discussed with the representative from 


the Veterans’ Bureau (Mr. Bailey) June 18, 192$, and it 


was suggested in lieu of routing all applications fcjr retire¬ 
ment through this office, that after formal and filial action 
in the Veterans’ Bureau has been taken to place a former 
officer on the retired list, an inquiry be addressed to this 
office substantially in the following form, printed on light 


weight card 5x8 inches, similar in weight to the attached 
yellow card, and to be used in duplicate: 

Veterans’ Bureau. 

(Surname:) -, (First Name:) -, (Middle Name:) 

.-, late a (Rank.)-, (Army, Navy, or Marine Corps:) 

-, has been placed on the retired list effective (Date:) 

-, with not less than 30 percentum permanent disability 

pursuant to the provisions of the act of May 24,1928, Public 
No. 506. The above named former officer was discharged 
from his commissioned service on (Date of Discharge:) 

5—5224a 
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-, while serving with (Organization, ship, receiving ship, 

or station:) -at (Place of discharge:) -. 

Information is requested as to tlie rate of retired pay 
the former officer is entitled to receive from date of re¬ 
tirement. 

(Rate of Retired Pay:) $-. 


(Tentative Rate of Retired Pay:) $-. 

The records of the General Accounting Office show that 
the officer named hereon is entitled to the rate of pay as 
stated above. 

In case the tentative rate is stated the service record is 
incomplete and a corrected card will be mailed as soon as 
the service can be verified. 

For the Comptroller General of the United States. 

Bv-. 
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(Title:) 


Date:-. 


Date:-, 


To the General Accounting Offic 


It is suggested that part II of the officer's application bo 
modified to the extent of providing a certificate that the 
service record as claimed by the applicant in answer to 
question Xo. 7 lias been verified by the administrative de¬ 
partment concerned. This verified record should be tran¬ 
scribed on the reverse of the form proposed above. As the 
application of the former officer must be sent to the ad¬ 
ministrative department for verification of rank and finger 
prints no appreciable increase of work will result to secure 
this verification. If this office can thus be put in possession 

of the verified service record relativelv few cases will re- 

•> 

quire further investigation to determine the retired pay of 
the former officer. 

On receipt of such a request on the foregoing form the 
last or final payment voucher or roll of the former officer 
will be examined. To facilitate this operation in this office, 
it will be necessary, particularly for former Navy and 
Marine Corps officers, that the ship, receiving ship, shore 
station or organization from which discharged be correctly 
given as that furnishes the principal key to the location of 
the final payment of the former officer. In the Army an 
alphabetical card record was maintained of all officers. 
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5 Comp, 
made of 
for evi- 
removed 


It is apprehended that in perhaps 75 per cent of cases of 
retirement the officer will be found to have been Receiving 
the base pay of his grade only. In such cases, immediate 
report can be made and probably a 24 or 48 hour service 
maintained. In the remaining cases, where final payment 
shows the officer was being paid longevity increase, it will 
be necessary to verify the service. In many cases, with the 
aid of the verified service record to be furnished, this can 
be done from the files of this office, but in a substani ial num¬ 
ber of cases it will be necessary to check the claimed serv¬ 
ice, which under the act of July 9, 1918, 40 Slat. 875, as to 
former officers of the Army, and the act of July 1, 1918, 40 
St at. 712, as to former officers of the Naval Reserve Force 
or Marine Reserve, may include service of record only in 
the offices of Adjutants General of the States. 2 
Dec. 66,122, 735. Many suspensions of credit were 
payments based on such srvice during the war, 

deuce of the service. The suspensions were all 

▲ 

from disbursing officers’ accounts under the terms of the 

act of April 21. 1922, 42 Stat. 497. and the service has thus 

not heretofore been verified. Probablv it will be necessary 

• • 

in such cases to secure complete military histories from the 
War or Navy Departments, and in some cases poss blv com¬ 
munication with Adjutants General of States will be neces¬ 
sary. This office will conduct the necessary correspondence 
to verify the service. 

•r 

In such cases I have under consideration making a tenta¬ 
tive report to the Veterans’ Bureau authorizing retired pay 
computed on the base pay of the grade of the formjer officer 
when discharged, plus any properly established ppior serv¬ 
ice of record creditable for pay, with advice that additional 
service claimed by the officer is being investigated 
33 and that further report will be made when completed. 

When investigation is completed supplemental re¬ 
port will be made whether or not it is found the fdrmer of¬ 
ficer is entitled to further credit for service. Thi$ method 
apparently will enable the Veterans’ Bureau to commence 
payment of retired pay at once and when the claimed serv¬ 
ice has been fully investigated, where proper, readjust¬ 
ments can be made from date of retirement at the correct 
rate of pay; this method will or should forestall possible 
criticism of delay. 
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While the function of this office is properly to audit the 
payments, the work involved in ascertaining the correct 
rate of pay must be done in that connection and I see no ob¬ 
jection to having the work done, in cases where the appli¬ 
cant has been retired by the Veterans’ Bureau, in anticipa¬ 
tion of the receipt of the voucher or roll on which payment 
is made. The action of this office in such cases will be, of 
course, limited to determining the rate of pay to which the 
former officer is entitled if legally placed on the retired 
list, and must not be understood as a determination by this 
office of any other question involved. 

I shall be pleased to be advised by you at the earliest 
practicable date whether the foregoing will serve the pur¬ 
pose of the Veterans’ Bureau in connection with the in¬ 
quiries made, that b may issue appropriate instructions to 
make it effective. 

Respectfullv, 

(Signed) ‘ J. R. McCARL, 

Comptroller General of the United States. 

Inclosure. 


(Here follows page 34.) 

35 Demurrer. 

Filed February 6, 1930. 


Comes now the relator, bv his attorneys, and demurs to 
the Answer of the respondent in the above-entitled cause 
and savs that the same is bad in substance. 

S. T. ANSELL, 

E. S. BAILEY, 

i Attys. for Petitioner. 

Note. 

Among the matters to be argued are the following: 

1. It is shown by the Answer of the respondent that he 
has not paid to the petitioner the full amount to which he 
is entitled as a retired emergency officer. 

2. The respondent is without any right to deduct from the 
petitioner’s retired pay as an emergency officer the pay 


'y 
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CERTIFICATION AS TO THE RATE OF PAY OF A RETIRED EMERGENCY OFFICER 
V*terms' Bureau For* No. 488 C rasher.151.055 


..'W.U*.O^rg*. IMU. . ut# a S ^ ... 

(Surname) (First Nase) (Middle Name) (Rate of Retired P&y) 


has been $ 


ist.lt*. . Axscr. 

(Rank) (Any. Navy, or Marine Corps) 
placed on the retired list effective 0-10-28 

(Date) 

with not less than 30 percentua permanent disabil¬ 
ity pursuant to the provisions of the Act of May 
24. 1928. Public No. 506. The ubove named former 
offloer was discharged froa his coaaissioned 
service on 2-14-10 . while 

(Date of Discharge) 
serving with. Engineers 

(Organization, ship, receiving ship) 

. at. C«sp Custer, Mich. • 

(Place of Discharge). 


(Tentative Rate of Retired Pay) 

The records of the General 
Accounting Office show that the 
Officer named hereon is ontitled 


to the rate of pay as 


In case the tentative rate 


Stated above. 


record is in- 

L 


Information is requested 


is stated the service 
complete and a corrected card will 
be mailed as soon as the service 
can be verified. 

For the Comptroller General of 
The United States. 

red 


pay the forswr officer is entitled to receive froa 
dsts of rwtiresent, hk. H* HOUSES, 

Chief, Accounting division. 
y'ly.y 1 Title) 

oshs . m. X l.*» A . 

To'the General Accounting Office. 


L 


By 


Date 
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which the petitioner had theretofore received as d retired 
enlisted man of the Regular Army. 

3. Under the Emergency Officers’ Retirement - 
defendant’s plain mandatory duty to pay plaintiff 
amount of pay due him as a retired emergency office 
the fund and in the manner prescribed by the En{ 

Officers’ Retirement Act. 

4. For other good and sufficient grounds of demu 
parent on the face of said Answer. 


3d 


Mem araudu >// 0pirnon. 
Filed March 14, 1930. 


Act it is 
the full 
r out of 
urgency 

rrer ap- 


* 


A 


* 


* 




While the opinions of the Court of Appeals in tile Cava¬ 
naugh and Easton cases may not dispose of the precise ques¬ 
tion raised in the instant case, I think that the judgments of 
that court in those cases do dispose of the instant ciase, for 
the reason that the Court of Appeals modified tile judg¬ 
ments of the lower court so as to show that if the appellees 
had received the pay of retired enlisted men since filing 
their applications under the Act of 1928, they should not 
overlap. 

» # ! 

The demurrer to the answer will therefore be overruled. 

BAILEY, J. 


Supreme Court of the District of Columbia. 


Monday, March 17th, 

Session resumed pursuant to adjournment, Hon. Jqnnings 
Bailey, Justice, presiding. 


* 




Upon consideration of the demurrer filed herein to re- 


1930. 


and it 


spondent’s answer, it is ordered that the same be 
is hereby overruled. 

37 Supreme Court of the District of Columbia \ 

Wednesday, March 19th, 

Session resumed pursuant to adjournment, Hofi. Jen¬ 
nings Bailey, Justice, presiding. 


1930. 
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Comes now the petitioner by his attorneys of record and 
elects to stand upon his demurrer to respondent's answer, 
which was by the court overruled on March 17, 1930, and 
thereupon, judgment is ordered. Wherefore, it is adjudged 
and ordered that th'e rule to show cause issued herein, be, 
and the same is hereby discharged and the petition dis¬ 
missed. Further it is considered that respondent recover 
of the petitioner, his costs of defense to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment petitioner by his said at¬ 
torneys, in open court, notes an appeal to the Court of Ap¬ 
peals; whereupon, the maximum of an undertaking for costs 
is hereby fixed in the sum of One Hundred Dollars, with 
leave to deposit the sum of Fifty Dollars with the clerk, in 
lieu thereof. 

Memorandum. 

April 7, 1930.—$50 deposited by Plaintiff in lieu of ap¬ 
peal bond. 


Assignment of Errors. 
Filed April 7, 1930. 


Now comes the petitioner, George I. Bowling, by his at- 
tornev Samuel T. Ansell, and assigns as errors herein the 
following: 

38 1. The court erred in overruling the petitioner’s 

demurrer td the answer and dismissing the petition. 

2. The court erred in holding that the respondent had au¬ 
thority of law to deduct from the pay to which petitioner 
was entitled as a retired emergency officer the pay received 
by him as a retired enlisted man of the Regular Armv. 

3. The court erred in holding that the respondent has 
authority of law to withhold from plaintiff any part of the 
pay to which he is entitled as a retired emergency officer 
under the Emergency Officers’ Retirement Act. 

4. The court erred in holding that petitioner’s applica¬ 
tion for retirement as an emergency officer or the filing of 
his petition for the writ of mandamus operated as a waiver 
of pay received by him as a retired enlisted man of the 
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not en- 
pay as a 


Begular Army or as an election of the pay to which he was 
entitled as a retired emergency officer. 

5. The court erred in holding that petitioner i^ 
titled to pay as a retired emergency officer and to 
retired enlisted man of the Regular Army. 

SAMUEL T/ANSELL 

Attorney for Petitioner. 

Service of copy of foregoing assignments of 0rror ac¬ 
knowledged this 7th dav of April, 1930. 

JOHN W. FIHELLY 

Assistant V. S. Atti 
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Designation of Record. 
Filed April 7, 1930. 


orney. 


* 






The Clerk will please prepare a transcript of the record 
in the above entitled cause, on appeal lo the Court of Ap¬ 
peals of the District of Columbia, and include therein the 
following: 

1. Petition for writ of mandamus and rule to show cause. 

2. Answer of respondent to the petition and return to the 
rule to show cause, with the exhibits thereto, “AP’, U B”, 
“C” and “D” 

3. Petitioner’s Demurrer to respondent’s answer 
turn, with notes for argument. 


and re- 


4. Minute of order overruling the demurrer and judgment 
dismissing the petition. 

5. Written Memorandum of Mr. Justice Bailey, filed 
March 14, 1930, in support of the order and judgment over¬ 
ruling the demurrer and dismissing the petition. 

6. Minute of approval of deposit and of the deposit of 
$50 to cover costs on appeal. 

7. Assignment of errors. 

8. This designation of record. 

SAMUEL T. ANSEL! . 

Attorney for Petitioner. 

Service of copy of foregoing Designation of Record ac¬ 
knowledged this 7th dav of April, 1930. 

JOHN W. FIHELLt, 

Attorney for Respofident. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 39, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77544 at Law, wherein The United 
States of America,' ex relatione, George I. Bowling is Pe¬ 
titioner and Frank 1 T. Hines, Director of the United States 
Veterans Bureau is Respondent, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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IN THE 


COURT OF APPEALS OF THE DISTRICT t>F 

COLUMBIA 

April Term, 1930. 


No. 5224. 
Special Calendar. 


The United States ex rel. George I. Bowling 

Appellmt, 
vs. 

Frank T. Hines, Director, Appellee . 




REPLY BRIEF FOR APPELLANT: FILED £Y 

LEAVE OF COURT. 


Appellee contends in his Brief that the sole 
question which the Record presents to this court for 
decision is, Whether appellant is entitled to bcjth 
(1) pay as a retired enlisted man of the Regular 
Army and (2) pay as a retired emergency officer. 
Appellee insisting that this was the very question 
presented in the Cavanagh and Easton cases and 
there decided by this court in the negative, never¬ 
theless, proceeds to argue the question res Integra 
relying upon the express provisions of the statutes. 
In our original Brief we said that this case is pot 
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governed by the Cavanagh and Easton cases and that 

the question of the right to both pays is not involved. 

In view of appellee’s contention that the right to both 

pays is the sole question presented, we submit this 

Brief, by leave of court, upon that question; that is, 

whether appellant is entitled to his retired pay as an 

enlisted man Of the Regular Army retired upon thirty 

vears honest and faithful service and also to retire- 
•> 

ment pay on account of disability incurred during 
the World War in line of duty as an emergency 
officer. 

It must be conceded that he is entitled to receive 
both unless prohibited by statute. Appellee contends 
that (1) the statutes against the receipt of double 
pensions, (2) the statute against the receipt of 
pension and active service or retired pay and (3) 
the World War Veterans Act’s prohibition against 
the receipt of disability compensation by a person 
in receipt of active service or retired pay, construed 
together, result in establishing such statutory pro¬ 
hibition. WO submit that the statutes establish no 
such prohibition. 


1 . 

Pay of a Retired Enlisted Man of the Regular Army 
is Service Pay and Not a Mere Gratuity or Pen¬ 
sion. 

Retired enlisted men are expressly declared by 
the existing organic National Defense Act to be a 
part of the Regular Army. Sec. 2, Act of June 3, 
1916, 39 Stat. 166; Sec. 2, Act of June 4, 1920, 41 
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Stat. 759. They are borne on the rolls of the Regular 
Army, upon proper occasion wear its uniform, are 
subject to its regulations and discipline, and are 
triable by courts-martial. Articles of War, 2 and 1, 
41 Stat. 787. They are obligated to render ijull 
military service in time of war and limited service 
in time of peace. 33 Stat. 225; 38 Stat. 347; 39 Slat. 
189; 40 Stat. 81; 41 Stat. 777; 41 Stat. 780. Afjter 
30 years’ service, an enlisted man of the Regular 
Army shall, upon his application, be placed by ^he 
President on the enlisted men’s retired list of the 
Army with the rank and 75 per cent of the pay he 
had at retirement with monthly allowances for 
rations, clothing, fuel and light. Act of Feb. JL4, 
1885, 23 Stat. 305; Act of March 2, 1907, 34 Stat. 
1217, Sec. 98, Title 10, U. S. Code. He is retirable 
for length of service onlv and not for disability. 
The Judge Advocate General has held that he cannot 
be legally discharged by executive order. R. 55, 305, 
Jan., 1888; C. 18202, June 29, 1905. By the Act of 
June 6, 1924, 43 Stat. 472 (Sec. 981, Title 10, TJ. S. 
C.), retired enlisted men of the Regular Army who 
served honorably as commissioned officers of the 
United States at some time between April 16, 1917, 
and November 11, 1918, receive without change of 
rank as retired enlisted men the retired pay a!pA 
allowances of warrant officers on the retired list. 

It must be said of these men, as was said of 
retired commissioned officers in United States v. Tyler, 
105 U. S. 244, followed by this Court in White v. 
Truhley, App. D. C. 19 F.(a) 712, that: 

“It is impossible to hold that men who are 
by statute declared to be part of the Anpy, 
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who may wear its uniform, whose names shall 
be borne upon its register, who may be assigned 
by their superior officers to specified duties by 
detail as other officers are, who are subject to 
the rules and articles of Avar, and may be tried, 
not by a jury, as other citizens are, but by a 
military courts-martial, for any breach of these 
rules, and wdio may finally be dismissed on such 
trial from the service in disgrace, are still 
not in the military service. 

If Congress chose to provide for their quali¬ 
fied relief from active duty, and for a dimin¬ 
ished compensation, it did not discharge them 
from their obligations as part of the Army of 
the United States. And if, because they were 
not required to do full service thereafter, their 
compensation was diminished by the statute 25 
per cent, that is no reason why the accounting 
officers should add a further limitation of pay 
not found in the statute. ” 


2 . 

A Retired Enlisted Man of the Regular Army in 
Receipt of Pay as Such Cannot Also Receive 
Disability Compensation; But it Does Not Fol¬ 
low That He is Not Entitled to Pay as a Retired 
Emergency Officer, Nor Does That Fact Affect 
the Question. 

The statute provides that emergency officers’ re¬ 
tirement pay and disability compensation under the 
World War Veterans Act cannot be received to¬ 
gether, and retired pay as a Regular Army enlisted 
man and disability compensation cannot be received 


together. But it does not follow from this tjiat 
emergency officers’ retirement pay and Regular 
Army enlisted retirement pay cannot he received 
together. Appellee says, in effect, A cannot co¬ 
exist with B; C cannot coexist with B; therefore, 
A cannot coexist with C. The faultiness of which 
is obvious. 

It is to be observed that the Emergency Officers’ 
Retirement Act expresses its own specific rule as 
to what shall not be received with the emergency 
bffilcers’ retirement pay. It provides that this 
pay shall be paid out of Veterans Bureau appropri¬ 
ations “and shall be in lieu of all disability com¬ 
pensation benefits to such officers or persons pro¬ 
vided in the World War Veterans Act * * V’ 

Appellee would have the court by construction add 
thereto the further phrase “and in lieu of all military 
service pay provided by the laws of the United 
States.” If Congress had meant that these men 
should not receive the pay of their status as Regular 
Army enlisted men and their pay as disabled emer¬ 
gency officers, it would have been easy to say so. 
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Such a Construction Would Result in Discrimination 

and Injustice. i 

This soldier of the Regular Army was an officer 
of the Emergency Army just as 'his civilian brother 
was; served as such just as his citizen comrade did; 
he was disabled just as his citizen comrade wps. 
In addition to all this, he had what his citizen 
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comrade did not 'have—30 years of service as an 
honest and faithful soldier of the Regular Army. 
Why should what was regarded in the emergency 
as a prime qualification be now regarded as a 
penalty? Why should he be made to give up what 
was thus earned in order to obtain emoluments 
which come to his citizen comrade who had no such 
service? Beyond all question their citizen comrades 
would not have these few old Regular Army soldiers 
give up what they had thus won. If Congress had 
intended thus to penalize their Regular Army status 
and emoluments, it should have said so. 

Again, why should these men be prohibited from 
receiving both pays when this court has judicial 
knowledge that Members of Congress receive their 
pay as such and retirement pay as emergency 
officers of high rank; that many civil officers and 
employees of the United States, in active service 
and retired, receive their pay as such and their 
pay as retired emergency officers also; that in the 
Veterans Bureau alone are to be found 192 bureau 
officials and employees who have also been retired 
as emergency officers, who without question by the 
Comptroller General, receive their salaries from the 
bureau ranging up to $8,000 and their retired pay 
as emergency officers ranging up to $3,000. Cong. 
Rec., Vol. 72, No. 97, 71st Cong., 2nd Sess. 

Respectfully submitted, 

i Samuel T. Ansell, 

Attorney for Appellant . 

Burr Tracy Ax sell, 

George M. Wilmeth, 

Of Counsel. 

Washington, D. C. 

December 9, 1930. 



